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Abstract: After being defined by the Rome Statute of the International Criminal Court (ICC), the
crime of forced pregnancy has long been neglected and it is practically absent from other
instruments of international criminal law. However, Dominic Ongwen’s conviction before the ICC
overturns this trend and paves the way towards a more serious discussion at the international level
on how to interpret and prosecute the crime of forced pregnancy. This essay seeks to provide an
overview of the crime of forced pregnancy, with reference to its history, challenges, and future
prospects. Particularly, it argues that the Ongwen case represents a historic first in I[CC

jurisprudence, which will most likely resonate in other trials.



On 4™ February 2021, Dominic Ongwen, a former commander in the Ugandan Lord’s
Resistance Army (LRA), was convicted by the International Criminal Court (ICC) of war crimes
and crimes against humanity. The exceptional nature of this ruling lies in the fact that it is the first
conviction for forced pregnancy and only the second standing conviction for sexual and
gender-based violence (SGBV) crimes.' Forced impregnation has always been used in history as a
weapon to disrupt the morale of the enemy or to subjugate and target minorities. According to
Carpenter, there is even evidence that the Athenians used this heinous tool in their genocide against
the Melians.?

Nonetheless, the issue of forced pregnancy has long been neglected and it is practically absent
from instruments of international criminal law. In the past decades, some international law
instruments have attempted to set general standards in international humanitarian law aimed at the
protection of women in conflict situations. Notably, the Fourth Geneva Convention (1949) states
that “women shall be especially protected against any attack on their honour.”® Moreover, the
Vienna Declaration and Programme of Action (1993) condemned systemic rape.* However, forced
pregnancy was recognized as a war tactic only in 1995 with the Beijing Declaration and Platform
for Action.’

Therefore, the Rome Statute represents a turning point in this domain. Indeed, the founding
document of the ICC, signed in 1998 and enforced in 2002, is the first international criminal law
instrument to include a wide list of SGBV crimes as crimes against humanity in Art. 7(1)(g) and as

war crimes in Art. 8(2)(b)(xxii). Particularly, both articles enlist rape, sexual slavery, enforced
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prostitution, forced pregnancy, enforced sterilization, “or any other form of sexual violence of
comparable gravity.”® In this respect, the Rome Statute has the merit of shifting the legal focus from
the assumption that the central legal harm lies in the “violation of honour” to the consideration of
the victims’ “bodily integrity” and the “infringement of their agency.””

As suggested above, the Ongwen’s judgement is likely to represent a new crossroad for the
interpretation and prosecution of the crime of forced pregnancy. Acknowledging the opportunities
offered by the latest events in the prosecution of SGBV crimes, this paper seeks to provide an
overview of the crime of forced pregnancy, with reference to its history, challenges, and future
prospects. To do so the second section will provide a brief background on the troubled negotiating
process of forced pregnancy. In the third section, the paper seeks to highlight the most pressing
challenges that emerge with regard to the definition and the prosecution of forced pregnancy. In the
fourth section, this essay will argue that the Ongwen case represents a historic first in [CC
jurisprudence, which will most likely resonate in other trials.

The Negotiating Process: a Troubled Journey

In Article 7(2)(f), the Rome Statute defines the term forced pregnancy as “the unlawful
confinement of a woman forcibly made pregnant, with the intent of affecting the ethnic composition
of any population or carrying out other grave violations of international law. This definition shall
not in any way be interpreted as affecting national laws relating to pregnancy.”®

The Rome Statute was negotiated against the background of the atrocities in Rwanda and the
former Yugoslavia, where women were systematically targeted through rapes, forced pregnancies,
and other forms of sexual and reproductive violence. While the momentum was high for the

inclusion of SGBV provisions in the Rome Statute, there was significant disagreement about the
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inclusion of a separate forced pregnancy provision. Several observers have suggested that the
“uniquely narrow definition” of forced pregnancy is the result of its troubled negotiating process.’

In fact, two distinct political forces played a role in the formulation of the article. On the one
hand, some states and non-governmental organizations (NGOs) advocated for the inclusion of
forced pregnancy both as a crime against humanity and as a war crime. This included the
delegations of Bosnia-Herzegovina, Canada, Australia, and New Zealand, and the NGO Women's
Caucus for Gender Justice. Proponents of the provision faced fierce opposition by the Holy See,
other Catholic states, anti-abortion NGOs, and states that generally disregarded women's rights,
including several Arab Bloc states.'’

This section demonstrates that in order to grasp the complexity of the definition of the crime
definition it is necessary to delve into the long journey which led to its criminalization. One of the
main challenges for the advocates of the forced pregnancy provision was some states’ claim that it
would be superfluous to envisage a provision entirely dedicated to the criminalization of forced
pregnancy in the Rome Statute. After all, they argued, rape and unlawful detention were already
criminalized under international law and undesired pregnancies were already considered an
aggravating factor in the prosecution of rape. Evidently, these states did not consider that the actus
reus of rape, namely the act of forced penetration, differs from the actus reus of forced pregnancy,
that is forcibly making and keeping a woman pregnant.'!

In this regard, the main counterargument was that forced pregnancy unfolds several new
dynamics that the crime of rape does not exacerbate. Indeed, unlike rape, forced pregnancy causes
both specific damage to the victims, who are forced to carry the children of their rapists, and a
serious harm to the ethnic community of which the victim is part, through the appropriation of their

reproductive capacity by the conquering force. This has severe implications in communities where
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women's chastity is linked to notions of cultural continuity. As Carpenter rightly points out, “forced
pregnancy exacerbates the impact of rape by making it more visible, explicit and ongoing” and
precludes victims “from protecting themselves and their community through silence or denials, and
symbolically branding the victims with the mark of the rapes.” !> Therefore, in some circumstances,
the forcible conception of children can be fully framed in a strategy of ethnic cleansing. Some states
even proposed to adopt a definition requiring a specific “ethnic cleansing” intent, but they were
opposed by other states who feared that this would excessively narrow the scope of application of
the definition.

As suggested by the reluctance of some states in recognizing forced pregnancy as a crime
distinct from the one of rape, another relevant point of contention concerns the conduct to be
criminalized. Particularly, the Holy See argued that the Rome Statute should criminalize the act of
forcibly making a woman pregnant, but not the act of forcibly keeping her pregnant. Therefore, it
advocated for the inclusion of a “forcible impregnation” provision only. However, the “pro-forced
pregnancy’ faction dismissed the proposal because the term “forcible impregnation” was
inadequate to describe certain atrocities committed in Bosnia-Herzegovina, where women were
forcibly impregnated and detained in order to keep them pregnant and “force them to bear Serb
babies.” "

Many of the concerns put forward by the Holy See, Catholic states, and the Arab Bloc were
linked to the fear that a forced pregnancy provision would affect national laws related to pregnancy,
creating a general right to abortion after rape or impregnation.'* Therefore, the advocates of a forced
pregnancy provision agreed to the inclusion of a final clause to soothe the opponents’ concerns,
reassuring them that the definition would not affect national laws related to pregnancy and abortion.

The issue of the relation to national abortion laws will be further investigated in the next section. In
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the end, the negotiations were largely seen as a success for the “pro-forced pregnancy faction”.
However, as this section has argued, such a result was reached through a delicate compromise,
which would have complicated the prosecution of forced pregnancy for a long time.
The Challenges in Definition and Prosecution
The Actus Reus: “Unlawful Confinement of a Woman Forcibly Made Pregnant”

In the forced pregnancy provision, as confirmed by the ICC Elements of Crimes,'® the ICC
Pre-Trial Chamber II in the Ongwen case, and the ICC Trial Judgment in the Ongwen Case, the
relevant conduct is “unlawfully confining a woman who has been forcibly made pregnant.”!®
Therefore, the actus reus of the crime of forced pregnancy is the unlawful confinement of the
victim. This implies that the perpetrator “need not have personally made the victim pregnant.”!’
Nonetheless, the term “forcibly” with reference to the pregnancy implies that the latter had to be
involuntary and, thus, provoked through coercion. It has been recognized that the adverb “forcibly”
does not encompass exclusively physical violence but also “fear of violence, duress, detention,
psychological oppression or abuse of power.”

To sum up, as observed by the Trial Chamber in the Ongwen Case, the material element of
forced pregnancy can be split into two components: the “unlawful confinement” and the “forcibly
impregnation.”'® As some scholars point out, this twofold nature raises some challenges when it
comes to the prosecution of the crime. For instance, according to Markovic, to prove forced
pregnancy, the prosecutor will have to present evidence that the pregnancy was undesired and
brought about by sexual violence.

Further issues are raised by the fact that the perpetrators of the two crimes, namely rape and

unlawful confinement of the pregnant woman, may be different people.'” In a commentary on
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forced pregnancy, Amnesty International questioned this vision claiming that the conflation of the
requirement that the victims were “forcibly made pregnant” and the crime of rape “unnecessarily
complicates the application of this element and risks decisions that erroneously narrow the scope of
the crime.”*

With regard to the “unlawful confinement,” the ICC Statute wording does not specify how long
the pregnant person must be imprisoned to reach the threshold of forced pregnancy. However, there
is consensus that the confinement does not need to last the entirety or even the majority of the
pregnancy. To fulfil the actus reus requirements, it is enough that the victim is unlawfully
imprisoned at any point throughout the pregnancy.*' Moreover, the ICC Elements of the Crime does
not specify if the deprivation of liberty must be severe. Therefore, it has been established that in
order to satisfy the actus reus requirement, it is sufficient that the victim is de facto unable to leave
t. 22

the place of confinemen

The Mens Rea

In accordance with Article 30(1) of the Rome Statute, a person can be held criminally
responsible for a crime only if “the material elements are committed with intent and knowledge.””
Acting with knowledge implies that the perpetrator was aware, at the time of the crime, that a
certain circumstance existed or was likely to occur.?* In the case of forced pregnancy, the
knowledge requirement is satisfied if the perpetrator is aware not only that the victim confined is

pregnant, but also that the pregnancy was forcibly provoked. This may raise some procedural

challenges because it is not always easy to prove sufficient awareness, especially considering that
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the person who forcibly impregnated the victim may not be the same person who is holding her
captive.” The ICC sets a general intent requirement that is satisfied if it is shown that the accused
“means to engage in the conduct” criminalized.*®

However, one of the most challenging aspects of the forced pregnancy provision is that the
satisfaction of the general intent requirement is not enough to convict someone of this crime. As
clarified by the ICC in the Ongwen case, “not every confinement of a forcibly impregnated woman
constitutes the crime of forced pregnancy.”*’ Indeed, the forced pregnancy provision describes two
alternative specific intents. The first one is the intent of “affecting the ethnic composition of any
population.”® It has been underscored that the ethnic intent requirement does not refer in any way
to the outcome of the pregnancy, but rather to the confinement itself.*” In this sense, Markovic
notices that the comma separating “forcibly made pregnant” from “with the intent of” suggests that

t.> This means that it makes no

only the confinement has to pass the ethnic requirement tes
difference if the perpetrator's acts actually changed the ethnic composition of the population; what
matters is the intention, not the outcome.

The second specific intent is “carrying out other grave violations of international law.”" Tt
significantly broadens the scope of forced pregnancy for two main reasons. First of all, it does not
set any restriction on the ethnicity of the perpetrator and the victim, who in the first specific intent
are supposed to belong to different ethnic groups.** Second, and more importantly, there is no
definition of “other grave violations of international law.” This gives large discretion to judges

when it comes to prosecuting the crime of forced pregnancy. The Pre-Trial Chamber, which

confirmed the charges in the Ongwen case, endorsed the interpretation according to which “other

» Markovic, “Vessels of Reproduction,” 445.
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grave violations of international law” include all crimes within the ICC jurisdiction, including rape,
sexual slavery, enslavement, and torture.*
Relation to National Abortion Laws
As shown by the previous section on the negotiating process, the relation of forced pregnancy to
national abortion laws was one of the most concerning issues for some of the actors involved,
particularly the Holy See and the Arab Bloc states. These concerns were appeased by the inclusion
of the final clause: “this definition shall not in any way be interpreted as affecting national laws

9934

relating to pregnancy.” Does this clause “merely state the obvious™* or does it create a sort of

“state action exception”??’

In 2001, Boon pointed out that the final clause of the forced pregnancy provision “explicitly
shields national abortion laws from ICC scrutiny,” therefore states will not be required “to change
their national legislation to create bases for reproductive freedom.” In this regard, some
commentators have observed that, because of this clause, there is no guarantee that states will
respect women’s reproductive rights, among which is terminating an unwanted pregnancy. This
could create a sort of “state action exception,” in which states have complete freedom in restricting
reproductive autonomy and they could also decide to lawfully confine pregnant women to prevent
abortions.”’

However, according to a less sceptical commentary by Amnesty International, the reason for the
inclusion of this clause is not to be sought in the willingness to create a regime of “state action
exception,” but again in the willingness of the ICC to doubly reassure reluctant states during
negotiations. From this point of view, the national law clause is actually stating the obvious: the

ICC does not have the authority to amend or nullify national laws. Moreover, according to a

fundamental principle of international criminal law, crimes committed pursuant to national laws are

33 International Criminal Court, Prosecutor v. Dominic Ongwen (Decision on the Confirmation of Charges),
para 101.

* Amnesty International, Forced Pregnancy, 22.
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11

still prosecutable. Therefore, the final clause does not relieve anyone who committed a crime from
their responsibility under international law.*®
Conclusion

To conclude, the inclusion of the forced pregnancy provision in the ICC Statute is a great
step forward in creating accountability for SGBV crimes. However, as explained in the second and
third sections, the delicate compromise reached through the Rome Statute negotiations produced a
uniquely narrow definition, which unfortunately reduces its scope of application. As Grey observes,
“this definition excludes many experiences which one might expect to be covered by the crime of
forced pregnancy.” For instance, the expression “forcibly made pregnant” overlooks the
experiences of women who become pregnant after consensual sex and, having demonstrated a
willingness to terminate their pregnancy, are confined to prevent them from having an abortion. In
this regard, the Ongwen Trial Judgement underscored that the term “forcibly” should be understood
broadly, to encompass also “force, or threat of force or coercion, such as that caused by fear of
violence, duress, detention, psychological oppression or abuse of power.”*

Moreover, some observers have suggested that the term “forcibly” could also include the
cases in which a woman is intentionally denied access to contraception or other reproductive
services. However, this is not enough. One of the most remarkable elements of the Ongwen Trial
Judgement is the founding that “the crime of forced pregnancy is grounded in the woman’s right to
personal and reproductive autonomy and the right to family.”*' This essay’s provocation here is: can
we really guarantee reproductive autonomy without establishing a general right to abortion?

Reproductive autonomy without fair abortion laws risks becoming just a void concept.
While the Ongwen case has been of crucial importance in raising awareness and requesting
accountability for the crime of forced pregnancy, the ICC should go beyond the “uniquely narrow”

definition provided in the Rome Statute. It is time for the ICC to take into account the incredible

% Amnesty International, Forced Pregnancy, 22-23.

¥ Grey, “The ICC's First Forced Pregnancy Case in Historical Perspective,” 921.

“ International Criminal Court, Prosecutor v. Dominc Ongwen (Trial Judgement), para. 2725.
41 See note above, para 2717.
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multitude of injustices that women still suffer in the 21* century. Both the conflict in Ukraine,
where there is evidence of rapes and other atrocities being committed by Russian soldiers against
Ukrainian women,** and the recent decision of the “biggest democracy in the world,” the United
States, to overturn the decision that provided women the right to seek abortions,* raise a multitude

of concerns about the future of reproductive autonomy for women across the world.
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